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any further proceedings necessary. Tax the
costs on appeal to the appellant.

TODD, P.J., (M.S.), and KOCH, J., concur.
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Lisa Nicole TOMLIN, a minor, by her next
friend and parent, Gwendolyn S. COCK-
ERHAM and Gwendolyn S. Cockerham,
individually, Plaintiffs/Appellants,

V.
Donna F. WARREN, Defendant/Appellee,

and

Alphonso Bowers and Patricia
Dunn, Defendants.

Court of Appeals of Tennessee,
Middle Section, at Nashville.

July 16, 1997.

Permission to Appeal Denied by
Supreme Court Dec. 29, 1997.

Vietim sued tenant, guest, and landlord
for injuries sustained when guest accidentally
shot victim at mobile home. The Circuit
Court, Davidson County, Barbara N. Haynes,
dJ., granted summary judgment for landlord.
Vietim appealed. The Court of Appeals,
Cantrell, J., held that victim did not present
admissible evidence to create genuine issue
of fact as to whether guest was employee or
agent of landlord. '

Affirmed.

1. Judgment ¢=185.3(14)

Testimony by tenant’s guests, offered in
opposition to landlord’s motion for summary
judgment, that shooter who accidently shot
guest claimed landlord had hired him to pro-
tect mobile home was inadmissible hearsay
and could not be used to rebut landlord’s
sworn denial that she did not hire shooter so
as to preclude summary judgment for land-
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lord in guest’s action claiming shooter was
landlord’s agent or employee. Rules Civ.
Proc., Rule 56.05 (1996); Rules of Evid., Rule
801(c).

2. Judgment ¢=185.3(14)

Evidence that landlord leased mobile
home to tenant in oral transaction did not
create genuine issue of fact as to whether
landlord was in control of premises when
tenant’s guest was accidentally shot, so as to
preclude summary judgment for landlord in
premises Hability action brought by guest,
given landlords’ sworn testimony that tenant
entered “lease to own.”

3. Judgment ¢=185.3(14)

Testimony by tenant’s guest that she
saw landlord at mobile home on day she was
accidentally shot by another guest did not
create genuine issue of fact as to whether
landlord was present, so as to preclude sum-
mary judgment for landlord in action by
shooting . victim, given that vietim deseribed
landlord, who was white, as black woman
with peroxide blonde hair.

Mark M. Mixell, Nashville, for Plain-
tiffs/Appellants.

James D. Kay, Jr., Bridgett A. Wohlpart,
Nashville, for Defendant/Appellee.

OPINION

CANTRELL, Judge.

The question in this appeal is whether the
owner of a mobile home is liable to a third
party who was accidentally shot by a guest of
a tenant. The Circuit Court of Davidson
County granted summary judgment to the
owner. We affirm.

L

The defendant Donna Warren owned a
mobile home which was occupied by Patricia
Dunn. On May 11, 1995, Gwendolyn Cocker-
ham and her daughter, Lisa Tomlin, were
visiting Patricia Dunn at the trailer. At
approximately 8:00 p.m. Alphonso Bowers,
armed with a sawed-off shotgun, arrived at
the trailer and said he had been hired to
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protect the trailer and to act as a bodyguard.
About 7:00 the next morning, Mr. Bowers
accidentally discharged the shotgun, striking
Lisa Tomlin in the foot.

Ms. Cockerham sued Bowers, Dunn, and
‘Warren on behalf of herself and her daugh-
ter. Her theories as to Ms. Warren were (1)
that, Mr. Bowers was Ms. Warren’s employee
and agent, and (2) that Ms. Warren, as owner
in possession of the premises, violated a duty
of care to Lisa Tomlin by allowing an armed
man to occupy the premises. On appeal the
appellant also argues that Ms. Warren was
negligent per se in allowing a sawed-off shot-
gun to be possessed on the premises.

Ms. Warren moved for summary judgment
and supported her motion with copies of her
own deposition and the depositions of Ms.
Cockerham and Lisa Tomlin. Ms. Warren
said that she had moved from the trailer
before the May 12 incident and had leased
the trailer to Patricia Dunn in a transaction
Ms. Warren described as “lease to own.”
Patricia Dunn was to pay a sum of money
each month as rent and when the payments
reached a certain amount the trailer would
be hers. Ms. Warren denied hiring Mr.
Bowers, denied knowing he was on the prem-
ises with a gun, and specifically denied being
on the premises herself on the date in ques-
tion. She- denied ever seeing either of the
appellants. She said she was living in Lin-
den, Tennessee in May of 1995.

In opposition to these facts the plaintiffs
rely on their own depositions and an admis-
sion from Ms. Warren that she knew who
Mr. Bowers was because she had seen him at
the trailer after Ms. Dunn moved in.  Ms.
Cockerham testified in her deposition that
Ms. Warren was present at the trailer on the
evening of May 11, 1995; that she took a
shower there and changed into some clothes
she had in the back room; and that she-was
present when Mr. Bowers was on the premis-
es. When pressed to describe Ms. Warren,
Ms. Cockerham described her as a black
woman with peroxide blonde hair. Ms. War-
ren is white.

Ms. Cockerham also stated that Mr. Bow-
ers told her that he had been hired by Ms.
Warren and Ms. Dunn to guard them and the
trailer.

I

The appellants argue that the facts bearing
on their theories of liability are in dispute.
We disagree, and find that the undisputed
facts justify summary judgment in favor of
Ms. Warren.

a. The Employee Relation

[17 To Ms. Warren’s sworn denial that
she hired Mr. Bowers the appellants have
offered only their hearsay testimony of what
Mr. Bowers said to them. Rule 56.05 Tenn.
R. Civ. Proc., however, requires that affida-
vits supporting or opposing summary judg-
ments shall set forth facts “admissible in
evidence.” The testimony of appeliants as to
Mr. Bowers’ statement about who hired him
is not admissible because it fits the definition
of hearsay, Tenn. R. Evid. 801(c) and is
excluded by Rule 802. -

Therefore, there is no admissible evidence
that Mr. Bowers was Ms. Warren’s employee
or agent.

b. Possession of the Premises

Against Ms. Warren’s sworn denial that
she was in possession of the premises or was
present, on the evening of May 11, 1995, the
appellants offer their sworn testimony that
Ms. Warren was present on that night and
that Ms. Warren admitted knowiag Mr. Bow-
ers. The appellants also argue that Ms.
Warren’s testimony about leasing the trailer
to Ms. Dunn is suspect because there are no
documents to show the transaction took
place.

[21 We do not think any of the above
makes a disputed question of fact on the
control of the premises on May 11, 1995. No
inference can be drawn from the fact that the
trailer was leased in an oral transaction. It
is not uncommon for this eouri to see oral
transactions of a much larger magnitude be-
tween highly sophisticated parties. So, Ms.
Warren’s testimony about the Icase is unre-
butted and it is obvious who had control of
the premises. After all, the appellants were
there at the invitation of Ms. Dunn.
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[3]1 The appellants’ testimony about see-
ing Ms. Warren at the trailer on May 11,
1995 is obviously a case of mistaken identity.
They described Ms. Warren as a black wom-
an with peroxide blonde hair. Ms. Warren is
white.

c. Negligence Per Se

Our decision with respect to the employ-
ment of Mr. Bowers and who was in control
of the premises also disposes of the plaintiffs’
claim that Ms. Warren allowed a sawed-off
shotgun on the premises in violation of the
law.

For another reason, however, this claim
should be dismissed. The appellants failed
to raise it in the court below. Since this
court’s jurisdiction is appellate only, Irvin v.
Binkley, 577 SW.2d 677 (Tenn.App.1978), we
cannot consider issues not brought to the
attention of the trial court.

We affirm the judgment of the trial court
and remand this cause for any further pro-
ceedings necessary. Tax the costs on appeal
to the appellants.

TODD, P.J., (M.8.), and KOCH, J., concur.
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STATE of Tennessee, Appellee.
Court of Criminal Appeals of Tennessee,
at Jackson.

March 27, 1997.

Permission to Appeal Denied by
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Following conviction for second-degree
murder and attempted first-degree murder,
defendant petitioned for postconviction relief.
Relief was denied by the Shelby County
Court, Bernie Weinman, J., and defendant
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appealed. The Court of Criminal Appeals,
Peay, J., held that defendant was not entitled
to relief on the grounds of ineffective assis-
tance of counsel since factual finding made
by the court below that defendant told trial
counsel that he did not desire an appeal was
not against- the preponderance of the evi-
dence. .

Affirmed.

1. Criminal Law ¢=641.13(7), 998(8)

Counsel’s failure to file written waiver of
appeal for defendant convicted of murder, as
required by rule, did not violate defendant’s
constitutional rights, nor did it present, in
and of itself, a ground for relief that was
cognizable in postconviction proceeding.
U.S.C.A. Const.Amend. 6; Rules Crim.Proc.,
Rule 37(d).

2. Criminal Law €=1158(1)

Factual findings of court below on mo-
tion for post-conviction relief that trial coun-
sel had been told by defendant that he did
not desire appeal, and that no contradictory
instructions were received from defendant
until after date for filing appeal had passed,
were conclusive on appeal, given that that
evidence did not preponderate against such
findings. Rules Crim.Proc., Rule 37(d).

A.C. Wharton, Public Defender, Walker
Gwinh, Asst. Public Defender, Memphis (On
Appeal), Diane Thackery, Asst. Public De-
fender, Memphis (At Hearing), for Appellant.

Charles W. Burson, Attorney General and
Reporter, Deborah A. Tullis, Asst. Attorney
General, Nashville (On Appeal), John W.
Pierotti, District Attorney General, Reginald
Henderson, Asst. District Attorney, Mem-
phis, for Appellee.

- OPINION

PEAY, Judge.

The petitioner was convicted by a jury of
second-degree murder and attempted first-
degree murder, from which no appeal was
perfected. He has filed this petition for
post-conviction relief alleging that he re-



